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And one may easily see how the simple issue above outlined became 
yet further complicated before the case was fairly on. The fact that the 
intestate decedent was the son of a freedman raised questions concerning the 
proper definition of agnati. The possibility that the claim of the contesting 
Marcelli who claimed stirpe might be rejected, and the inheritance pass to 
the gens, prompted the representatives of the entire body of Claudii Marcelli 
to interject a claim that they constituted a legally independent gens, upon 
which, instead of upon the gens Claudia as a whole (or possibly the gens 
Claudia to the exclusion of the plebeian and illegitimate gens Claudia Mar- 
cellaf), the inheritance should devolve. Therefore, as Cicero through the 
mouth of Crassus intimates, the whole complex question of stirpal and 
gentile relations as concerned with the law of inheritance had to be argued. 

It may be remarked that at a later date the praetor found the law as 
recorded by Gaius (iii. 12) too harsh, and deliberately changed it by his 
edict (Just. Inst. iii. 2. 7), as even before the time of Gaius he had ameliorated 
a number of the inequitable provisions of the law of inheritance (Gaius iii. 25) . 

The case of the Marcelli as I have thus hypothetical ly reconstituted it 
appears to account naturally, simply, reasonably, and in perfect accord 
with what we know of Roman law, for all the elements involved in Cicero's 
statement, and it does this without introducing any uncalled-for complexi- 
ties such as appear to me to have been assumed by certain of the other forms 
of explanation. I might, to be sure, argue the matter in detail, especially as 
against the more involved theories, but it hardly seems to me to be necessary. 

E. T. M.] 



EMENDATION OP THEOPHRASTUS DE SENS. 64, DIELS 

VORSOKRATIKER* 375, 44 
H\r)v oi% airavrmv airoSlBoxn ras p.op<f>ds, aXXa fiakXov rmv xykmv «ai rSv 
Xprn/idrmv, kol rovrmv aKpi/3«TTepov Sloped ra Trepl robs xt)A.oi>9, avacpipmv rr)v 
tpavrao-iav wpos avOpmirov. 

Instead of kcu rovrmv we should probably, not, of course, necessarily, 
read k<u avrmv rovrmv or kol rovrmv airiav which is the regular formula for 
defining a class within a class. 

Cf. Plato Republic 412B ap' ovk aJrw rovrtav omves ap£ovori — the rulers 
within the group of guardians. 437D imdv/umv n <jyqo-op.ev «wu «<Sos, «<u 
ivapycardras avrmv rovrmv rjv re Hafiav Kakovpev kcu. rjv Trtivav; where Jowett 
goes astray. 457A rovrmv 8' avrmv to iXa<pp6repa- 617A avToiv Sk rovrmv 
raxurra pkv levai tov oySoov. Phaedo 1 14C, Symp. 198D ef avrmv Si rovrmv 
ra KaXXiara iK\eyop.ivovi. Gorgias 517D rovrmv yap TroptarriKov ij Kairr]\ov 
ovra 7] €p.iropov 7) 8r)p.i.ovpy6v tod aircuv rovrmv where I think it is not refin- 
ing overmuch to say that avrSv rovrmv does not refer directly to rovrmv but 
rather to the implied objects of the traffic of the Ka7n;Aos and the l/wropos. 
Laws 803A — Isoc. 3.10 paXurra irpiirovras i/wl tovs .... xai tovto>v avTaiv 
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o<toi — 8. 73 /JeATurrovs ra>v ToXiTmv vo/Ai'£eiv, Kal rovTiav avrmv paXujTa — 9. 13- 
15. 180 awotv 8c todtoTv where as in our case the larger class contains only- 
two, but the dual is not necessary. 18. 59 on fj.tr' oAiycov io-oxra ryv vavv, 
avratv 8e tovtojv on, etc., an instructive example, cf. 16. 36 /w? txovov fur' 
6\iyo>v t£>v SXXmv ap\av dXXa (tat rovrnsv avruiv irXeov ex* 1 " - Aristotle Ethics 
11506 37 avruiv Ss rovrrmv fiekriovs ol tKorariKoi. 

There are many other instances. But these are sufficient to establish the 
normal usage and to show, incidentally, what classroom experience confirms, 
that it is often overlooked, to the misapprehension of the meaning. 

Theophrastus himself employs it de Sens. 38 avruiv Se rovrrwv ko! to Oep/wv 

ical rot vypa koI ra ivavrla to define within the class of sensations the smaller 

class perceived by the entire body and not merely by the special senses. 

We should probably delete the first ko! as due to a misunderstanding of the 

construction. 

Paul Shoeet 



